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Longshore Solutions -- First in a series by FMCA professional member lan Greenway

Despite the introduction in Washington last month of legislation to remove Recreational
Marine Contractors from the Longshore act, right now it is clear that until those changes are
made law, marine contractors are subject to the Longshore act and potentially Jones Act and
other admiralty benefits. Add to that the increased enforcement by federal, state and local
authorities, plus increased involvement of informed attorneys and it becomes vital to find an
affordable solution for your business.

In this short series of articles, | would like to give some guidance on who is covered under the
Longshore act, and how to find suitable and affordable solution.

Whilst the Longshore act does not specifically address Marine Contractors in its wording, the
absence of a specific exclusion means you are covered, unless excluded. As such, we will
start with the premise that everyone in your employment (and maybe some others) is covered
and then we will focus on who or when they can be excluded.

CLERCIAL employees are a numerated exclusion under the act, but only IF they spend all
their time in clerical duties. So please keep them locked in the office!

SHOP WORK - work performed at a shop or yard well away from the water is not at a
Longshore “situs” (fancy name for a location) and thus would be excluded.

WORK ON NON-NAVIGABLE WATERS - sounds easy at first, but the interpretation of
navigable in Longshore is extremely broad (and has no relationship to coastguard or any
other definition). It includes not only the Intercoastal and other man-made waterways, but
also many bays, canals, and inlets in which you could hardly float a canoe! Even the
Everglades have been considered navigable. So again, it is easier to consider what is not
navigable. In Florida that would only be a land locked lake or pond, with no river or other
water connection (except to another land locked lake or pond). These are few and far
between and these present such a minor opportunity for profitable marine contracting as to
be almost non-existent in most areas.

RETAINING SEAWALLS - a Court does set a precedent in our district that under certain
circumstances an employee building a retaining seawall is not a longshore employee and
thus can be excluded. The test boils down to a set of facts...
e The structure must be used EXCLUSIVELY to hold back the land from eroding into the
water
e All work must be performed from land (no use of a vessel)
e There must be no connection between the structure and any form of docking
(davits/ties/dock etc)
e The job must be independent to any Dock/Davit/etc covered job?
This is a tough test but | am sure that some of your jobs can be excluded on this basis.

LEASING COMPANIES/P.E.O.’s - many contractors have found leasing was the right for
them. Certain leasing companies turned a blind eye to the Longshore exposure, and thus
offered a very competitive product.
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However those companies are now almost non-existent. Furthermore even the professional,
quality, leasing companies who identified and charged for the Longshore exposure is
becoming scarcer. If you are currently in a leasing arrangement, | would strongly
recommend that you have some other options working, just in case that leasing company is
unable to continue on your exposure.

SUBCONTRACTORS - Another issue of great concerned is the exposure from
subcontractors... Independent or not, Longshore does not care. There is a direct pass
through of any uninsured exposure from a subcontractor to you. Further, even without a
claim, you could be faced with a huge audit if you cannot prove your subcontractors had valid
Longshore coverage at the time of your audit. If you subcontract any work today, you should
require a copy of the certificate of insurance from them showing it includes Longhsore
coverage with an approved Longhsore carrier. If you are not comfortable reading a
certificate, ask your agent if they will help ... keep a file of these certificates around so when
than auditor comes in, you have them immediately to hand. Paperwork is never fun (even for
insurance people) but a well organized certificate file can potentially save you thousands in
premiums or possibly tens of thousands in the event of an uninsured injury.

Remember, the penalties for not having Longshore are severe... not only are there fines, and
personal liability for unpaid benefits, but you also loose that “sole remedy” protection under
the act, which means your employee can sue under a tort action, an even more rewarding
route.

In future articles in this short series we will talk about controlling the cost of coverage, and
give you some insider tips and tools to find the right coverage at an affordable price. We will
discuss allocating payroll, class codes, the records you should keep, officer exclusions, drug
free, safety and other available credits, your modifier, estimating payrolls and finally your
exposure to admiralty/Jones act claims.

EDITORS NOTE:

lan Greenway is president and CEQ of LIG Marine Manager. He has worked extensively with the
Longshore Act and is a nationally known speaker and trainer on the subject. He is the author of
Navigating Marine Workers Compensation and Navigating Marine Insurance. lan is a most respected
member of the MIASF joint Longshore Committee and serves on that Committee with FMCA
President Bob Cayce and Executive Director Ed Day. He has kindly agreed to do this educational
series on Insurance Considerations.

He has asked us to point out that his company is not an insurance agency and as such he cannot
accept submissions from contractors. He is however actively involved in underwrting this class of
business and has offered to answer any individual questions confidentially and by e-mail — he can be
reached at IRG@LIGInsurance.com
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